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M E M O   /   N O T E   D E   S E R V I C E 
 

 
 

 
This memo is to provide a preliminary opinion and determination as to whether or not the 
City of Ottawa should seek leave to appeal in this matter.  This concerns the decision of the 
Ministry of the Environment and Climate Change (“MOECC”) with respect to EBR Registry 
Number 012-8433 posted on March 6th, 2017, being the MOECC’s approval for an 
amendment to the Environmental Compliance Approval (“ECA”) for the West Carleton 
Environmental Centre to permit construction and demolition waste (“C and D”) from 
Western Quebec.  For the reasons set out below, I am of the view that, while it may prove 
to be a procedural challenge, the City should seek leave to appeal the MOECC’s decision in 
this instance.  In providing this opinion, I met with Mayor Watson, Ward Councillor El-
Chantiry and Councillor Qadri, who were all supportive of this appeal in an effort to defend 
Council’s stated position in this matter, being to restrict waste in Ottawa landfills, 
originating within the City limits and from the neighbouring Lanark County. 
 
BACKGROUND 
 
This matter is an application by Waste Management of Canada Corporation for an 
amendment to their Environmental Compliance Approval to permit construction and 
demolition waste from Outaouais, Abitibi-Temiscaming and Laurentide in Quebec  to be 
accepted at a transfer/processing facility located at the West Carleton Environmental 
Centre.  On September 15th, 2016,and consistent with long-standing City policy, the City 
issued a comment letter during the public consultation period on the proposal. It was the 
City’s position that such an amendment should not be granted, being of the view that 
landfills in Ottawa should limit acceptance of waste from within the City limits and from 
neighbouring Lanark County.  Nonetheless, as noted above, the Ministry determined to 
grant the approval. 
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Pursuant to the Environmental Bill of Rights Act (the “EBR Act”), a “person seeking leave to 
appeal [and who] has an interest in the decision” has 15 days from posting of the decision 
to file a request for their leave application. 
 
Furthermore, Subsection 38(3) of the EBR Act provides that having made a comment on a 
posting is evidence that a “person has an interest in the decisions on the proposal.” 
 
DISCUSSION 
 
Section 41 of the EBR Act provides the tests for seeking leave to appeal.  It states: 
 

41. Leave to appeal a decision shall not be granted unless it appears to the appellate 
body that, 

(a) there is good reason to believe that no reasonable person, having regard to the 
relevant law and to any government policies developed to guide decisions of that 
kind, could have made the decision; and 
 
(b) the decision in respect of which an appeal is sought could result in significant 
harm to the environment. 

 
In various leave to appeal applications brought before the Environmental Review Tribunal 
(“Tribunal”), it has been stated that the onus lies with the Applicant to meet the two-part 
test established in Section 41 above.  The Tribunal has also set out the “the applicable 
standard of proof as outlined in the Divisional Court’s 2008 ruling in Lafarge Canada Inc. v. 
Ontario (Environmental Review Tribunal) where the Court stated as follows: 
 

At the leave to appeal stage, the standard of proof is an evidentiary one, i.e., leading 
sufficient evidence to establish a prima facie case, or showing that the appeal has 
“preliminary merit”, or that a good arguable case has been made out, or that there 
is a serious issue to be tried.  Although worded differently, all of these phrases point 
to a uniform standard which is less than the balance of probabilities, but amount to 
satisfying the Tribunal that there is a real foundation, sufficient to give the parties a 
right to pursue the matter through the appeal process.  This lesser standard is 
embodied in the words of s. 41, namely “appears” and “there is reason to believe’.  
It is not the function of the Tribunal member who is giving leave to determine the 
actual merits of the appeal; rather, the member must determine whether the 
stringent threshold in s. 41 has been passed. 
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The above-noted passage provides that, for leave to be obtained, it is only necessary that a 
preliminary review of the evidence shows that the decision is unreasonable and that 
significant harm to the environment could result.  Therefore, in light of the City’s 
longstanding position on limiting the geographic area from which waste is brought to 
Ottawa landfills, it is my view that it would be appropriate to seek leave to appeal the 
MOECC’s decision in this instance. 
 
I trust that this update is satisfactory and will not be providing any further comments on 
same in light of the pending litigation of this matter. 
 
 

 
 
M. Rick O Connor 
City Clerk and Solicitor 
 


